Legal Matters

For the Defense of ACM

An Interview with Rick Jaffe, Esquire

Alan Dumoff, |.D., M.S.W.

AUTHOR'S NOTE: I had the pleasure of interviewing Rick [affe,
Esquire, perhaps the most eminent litigator providing his services to the
alternative and complementary medicine (ACM) professional commmenity,
Mr. Jaffe is best known for defending Stanislaw Burznski, M.D., against
a two-decade ordenl and onslaught of multiple federal, state, and insurance
company racketeering lawsuits and irvestigations that attempted to put
Dy, Burzymnski out of business and into jail.

These cases culminated in a 75-count federal criminal indictment alleg-
ing Food and Dhug Adwinistration (FDA) violations and insurance fraud.
The indichment could have carried a virtual life sentence for Dr. Burzynski,
if he had been convicted. The federal government fried to convince tuwo
Juries—the first trial ended in a hung jury—that Dr. Burzynski was a
menace whoe purveyed fraudulent, unapproved cancer therapies on a
gullible public.

With Mr. Jaffe and his handpicked team of attorneys in the courtroom,
and a grateful public gathering oulside, Dy. Burzynski was acquitted, and
as a result, Dr, Burzynski continues to provide antineoplastons via clinical
trials along with other therapies in his Houston, Texas, clinic.

But this is hardly Mr. Jaffe’s only contribution to the right of practition-
ers to provide reasonable therapies outside of the mainstream. A central
legal principle in the defense of prachitioners who provide alternative and
complementary therapies—and one that I have cited many times in briefs
as well as past articles—is the concept of assumption of risk.

If a patient knovingly and voluniarily assumes the risk of foregoing con-
ventional care and instead chooses ACM, then as a matter of law that per-

son should not be able to recover against the ACM doctor because the
patient assumed the risk of such trentment, Without such a defense, ACM
practitioners can be particularly vulnerable to legal challenges by profes-
sional boards or in malpractice action becavse the ACM treatment is by
definition a departure from the so-called “standard of care,”

As I hurve repeatedly told my clients, privately—and as T often pubilicly
state in my articles and lectures—when properly prepared informed con-
sent forms are signed by a patient, which gives the patient notice of the
naonstandard nature of the care, and notice is given about the risks of such
care of the damage suffered, this may be the basis of a court holding or a
jury verdict that the patient knowingly assumed the risk of the therapy and
cannot recover fram the practifioner if such a problem does arise,

Well, that may be the law now, bul it was not always. Although
assumplion of risk was an established principle in English and American
common lazw, it had rot been accepled as a defense against a medical mal-
practice claim because of the imbalance of information between a physi-
cian and the patient. That is until Mr. Jaffe and other attorneys at his
firm convinced the Federal Second Circuit Court of Appeals thal patients
can obtain enough information to make an informed choice of treatment,
and as a result, the patient should not be able to recover if he or she
assumed the risk of unconventional treatment, The case was Schreider o,
Rewici,” the year was 1987, and since that time, thanks to Mr. Jaffe and
his teamn, practitioners and their attorneys can and have used this case as
a basts for asserting an assumption-of-risk defense to a medical malprac-
tice sif.

Alan Dumoff: Where did your interest in defending ACM
practice come from?

Rick Jaffe: One prime motivating factor was that 1 did my under-
graduate and some graduate work in the history and philosophy of
science, which is basically how knowledge grows and advances.
Although I liked the intellectual endeavor, being full ime in an aca-
demic setting was too much for me. [ wanted to get out into the

*Schneider v. Revid, MDY, and Institute of Applied Biology, Inc., 817 F.2d
987; 1987 LS. App. LEXIS 5725; 22 Fed. R. Evid. Serv. (Callaghan) 1493.
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world, so I went to law school, and within a few years after grad-
uating, [ started a law firm with a friend of mine, Sam Abady.

Qwur first case in this field was the Revid malpractice lawsuit in
the mid-1980s, and since we made new law, we started getting
more and more cases. | was drawn to these kinds of cases
because of my background.

You know, Alan, I think that what you and I do for a living is
pretty much applied philosophy of science. We're dealing with
people who are trying to advance medical science, Some suc-
ceed; some fail. They're right sometimes, often wrong, and,
many times they violate some statute or policy, or sometimes
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they just tick off the wrong bureaucrat. You, me, and a couple
of other attorneys like us are out there in the trenches helping
them do what they do. All in all, it's a pretty good way to keep
busy.

I guess my father was also a big influence. He's a New-Ager
kind of a guy. He was a macrobiotic, vegan, Buddhist, and he
does a lot of other stuff like that. He took me to Esalen [Big Sur,
Californial and got me to do TM [Transcendental Meditation™]
and EST [Erhard Seminar Training]. He's been to Finhorn in Scot-
land and communed with the plants. He treated many of his own
medical problems with herbs and other natural remedies, and
always talked about the latest miracle supplement or alternative
ray machine or the like.

Sometimes he'd go too far, like when he used cabbage leaves to
treat his hernia. But by and large he had the good sense that for
life-threatening events, he went with the conventional route
when that was clearly the best way to go, like bypass surgery
when he had multiple 90 percent coronary occlusions, or surgery
for stage 1 colon cancer.

As an aside, let me say that I've seen many people embrace
alternatives so intensely and mindlessly that they lose sight of the
need to use conventional medicine when it works, and needless to
say, not all ACM practitioners are up there with Albert Schweitzer.

AD: I think I have an idea of what you mean [grinning], but
could you amplify?

R]: O.K., there obviously is a wide range and variation
amongst ACM practitioners. There are a few geniuses, many,
many smart, dedicated and competent practitioners, but there are
also a lot of folks out there that are pretty marginal or worse.

The other complicating factor is that obviously things change over
time, meaning some things that appear wrong or crazy eventually
prove out. I use the Schopenhauer quote sometimes in my cases. It
goes something like: “There are three stages of truth: first it is
reviled, then ridiculed, and finally it is accepted as commonplace.”

AD: Pretty good.

R]: Yes it is, but we also have to be mindful of the logical falla-
cy of assuming that just because an idea is reviled or ridiculed
doesn’t mean that it will be accepted as true and commonplace.
History has taught us that there are plenty of crazy medical theo-
ries, and an abundance of treatments and devices that don't and
shouldn’t make it past Schopenhauer's second stage.

And that directly translates into the patient decision matrix.
For example, a patient with a small breast carcinoma in situ who
forgoes surgery for an herbal treatment isn't making a wise
choice, and a doctor who would make such a recommendation
will likely get into trouble, at least at the medical board level,
regardless of what any lawyer, statute, or case says. And that will
be the case until there is some fully tested, better, and approved
less-invasive treatment.

AD: I recall hearing similar sentiments at the Office of Tech-
nology Assessment [OTA] meeting on alternative cancer treat-
ments way back in 1990. T understand you played a role in that
process. What was that experience like?

T o T e e
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RJ: That was a very contentious process. Parenthetically, [ have to
thank my wife for letting me go because my daughter Rebecca was
born a day or two before the meeting, and my attending the meeting
meant that I wasn't there to bring them home from the hospital.

Anyway, vou were there also, so you probably recall that
police were at the meeting in force because of concerns that emo-
tions would get out of hand. I spoke primarily on the OTA’s
assessment of Burzynski. But because of my experience in litigat-
ing against insurance companies, which routinely denied reim-
bursement for CAM treatments, [ also spoke on, and eventually
had a hand in preparing, the final version of the insurance reim-
bursement section of the OTA report.

AD: Do you think the process and report were good for the
field?

R]J: Definitely. The report was an important first step, and [
think it eventually and probably directly led to the creation of the
Office of Alternative Medicine, for whatever good that did.

AD: Tt was also quite a learning Experiém:e,
R]: It was a volatile process and the ACM people treated it
with not undeserved mistrust and skepticism.

AD: Having gone to law school a little later in life, and see-
ing students fresh out of undergraduate school learning a
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rather stilted philosophy of life from law professors, I've
always thought that a little seasoning is important before law
school. You spent several years in Israel and went to yeshivas
prior to law school. Tell me a little about your path.

R]: [ went to college in America for a year and half, dropped
out, went “On the Road” with Kerouac and started my “Journey
to the East” with Hesse. First stop was Israel. | planned on contin-
uing; I had planned to go to India after spending a year in Israel,
but never got past Jerusalem. I studied in a yeshiva for a while,
then transferred to the Hebrew University of Jerusalem, where |
got my B.A. and spent some time in graduate school, and working
in Jerusalem before returning to America to go to law school.

AD: How did you like living abroad?

R]): Spending 5 years in Israel from my late teens was generally
a positive and rewarding experience, but many years in Israel
caused me some cultural identity confusion. Israelis called me
the “American™ but even after I returned to America, I wasn’t
completely comfortable for many years.

I guess this personal path in conjunction with my philosophy
of science background and my father's New-Age approach to
aging and health crises gave me a good foundation and apprecia-
tion for the cutting-edge, experimental health care issues that I've
worked on for the past 20 years.

But I have to say what I enjoy most is being where the action is; for
me it isn't academic anymore, but it's about being in the courtroom,
litigating, bringing a thoughtful approach about how we make scien-
tific judgments to conflicts about how doctors and patients get to
make choices and explore innovative options, whether it's develop-
ing new biologic agents or something institutional science may con-
sider nonsense, but may help some people feel better.

AD: You've accomplished a great deal in the courtroom.
Much of the intensity of these cases doesn't necessarily come
through in the written opinions. What experiences come to
mind?

RJ: I appreciate the acknowledgment, but I have to tell you that
although I've had my ups and down in court, as someone who is
primarily a defense attorney, when I finally get to court, you will
probably also see a long trail of my fingernail marks, as in, they
usually have to drag me kicking and screaming before you will see
me at a trial or board hearing,.

A prominent Houston criminal defense once told me: “If you have
to actually go to court, you're already in bad shape.” So to be frank,
as a defense attorney, I'll do anything reasonable (and sometimes,
some pretty unreasonable or crazy things) to avoid having some
judge or jury decide a case on the merits. Oftentimes, settling and not
going to trial is the best and most cost-effective way to resolve legal
entanglements, especially since much of the time, the practitioner or
company has done something which is at least arguably in violation
of some law. So as ironic as it may sound, my first rule as a defense
litigator is, if at all possible, avoid going to court.

AD: I agree and feel the same way.
R]: There's a corollary to this rule that I tell my clients in the form
of a joke. In the Middle Ages, there was a court jester named

Moishe. He had the good fortune of having an affair with the beauti-
ful queen of the realm, but the bad luck of having the affair discov-
ered by the king. He was brought before the king, who ordered his
head chopped off. To make a long joke shorter, Moishe convinced
the king that he could teach the King's horse to fly in 2 years. But the
king said that if his horse didn’t fly in 2 years, Moishe would be sav-
agely tortured and would wish that he had been executed earlier.

As Moishe was taken away to pick his bride and new house
(he had also convinced the king that he needed both to be able
to do the job), his assistant Yankel came up to him and said:
“Moishe, what have you done, you know damn well you can’t
teach the king’s horse to fly, and so you're going to have a hor-
rible, excruciating death. What have you done to yourself?”

Moishe rubbed his chin, looked at Yankel and said: “Look, a
lot could happen in 2 years. The king could die of natural caus-
es. [ could die of natural causes. The horse could die of natural
causes, or maybe even | could even teach the horse to fly. At
least I got past today, and we'll see what happens down the
road.”

AD: I got it, good joke.

RJ: But that joke being said, sometimes you have drawn the
line and sometimes you have to go to court or to a hearing and
like any trial attorney, I've had my moments.

AD: Care to share any?

R]: Well, since you've twisted my arm (no small feat in a tele-
phone interview!). . . .Like a lot of trial attorneys, I've had some
of my best moments on cross-examination.

During the Burzynski criminal trial, I was cross-examining the
main FDA witness, and trying to get across the point of how big
and mindless the FD!A was, and that it would have been impossi-
ble for Burzynski to have his drug approved by the FDA.

In talking about the benefits of the careful and lengthy drug
approval process, he said that if aspirin had to be approved under
the FDA's current safety and efficacy standards, the FDA would
not have approved it. The judge was taken aback, and asked him,
“you don't really mean that aspirin would not be approved today
by the FDA, do you?” But the FDIA official stuck to his guns and
insisted that aspirin would not be approved by the FDA because
it’s not safe and there are better things out there.

In a small bit of theater, I then turned to the judge and jury,
held up my hands, in astonishment and said “judge, I rest my
case.” That got a big laugh, and I think the exchange made an
impression with the jury.

Probably the most accomplished physician I ever represented
was the late Hugh Fudenberg, who was a classical immunologist
and edited one of the main textbooks on immunology used in
medical schools. He was brought before the South Carolina Med-
ical Board on charges arising from his use of an experimental
treatment called “transfer factor.”

The board’s expert was an allergist (i.e., not a classical immu-
nologist); he was, however, the world’s expert on slime mold,
and [ repeatedly referred to his expertise in that area. He dogged-
ly maintained that he was very competent to opine that Fuden-
berg mistreated his patients (by giving them transfer factor under
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| The Burzynski Litigation

| Rick Jaffe, Esquire, is probably best known for his successful defense of
Stanislkaw Burzynski, M.0., against numerous state and federal civil and
criminal lawsuits over the past 20 years; Mr. Jaffe headed the legal team
that obtained an acquittal or dismissal of all 75 counts of a criminal
insurance fraud and Food and Drug Administration (FDA) indictment.

Dr. Burzynski had developed his approach to cancer, termed
“antinecplastons,” while a researcher at Baylor College of Meadicine,
Houston, Texas, in the early 1970s. In 1983, the FDA sought to close his
clinic.

The State of Texas jeined the fray in 1988 by trying to revoke his
medical license, and in 1992 the Texas State Aworney General's office
added another lawsuit and bought suit against Dr. Burzynski in 1992,
charging that he was treating patients who had cancer with an unapproved
dr

L'Jl'gi-:ree federal grand juries failed to indict but in 1995, a fourth grand
jury indicted Dr. Burzynski on 75 counts including mail and insurance
fraud and violating prehibitions of using unapproved drugs in interstate
commerce. Mr. |affe hand-picked and headed the legal team that obtained
| an acquittal or dismissal of all 75 counts.
| The fight between Dir. Burzynski and various government agencies was
| long, loud, and often acrimonious, and played cut in a variety of venues,
| During several of the grand jury terms, Mr. |affe claimed the government

employed a variety of unfair and possibly illegal tacrics.

For example, Mr. Jaffe developed evidence that prosecutors may have
leaked secret grand jury testimony to attorneys for a large insurance
company wha was itself involved in litigation with Dr. Burzynski. This leak
was part of the basis of a federzal racketeering lawsuit filed by Mr. [affe on

| behalf of Dr. Burzynski. Shortly after the case was filed, the lead
| prosecutor left his job and moved out of state.

| During another grand jury term, the government subpoenaed Harris
| County Attorney Mike Driscoll, who was on Dr. Burzynski's board of
| directors. In retliation to his supportive testimony before the grand jury,
Mr. Jaffe believed the government made it look as though it was initiating a
separate grand jury investigation of Mr, Driscoll for possible illegal
campaign contributions.

Other questionable subpoenas induded one to Ralph Moss, M.D. (a2 notad
proponent of fair evaluations of alternative and complementary medicine
cancer therapies) and for all of Dr. Burzynski's patient records. In part, due to
the adverse publicity arising from these unfair tactics, the government’s
prosecutor was removed from the case and reassigned out of the erial division.

After Dr. Burzynski was indicted, the FDA, at first failed, and then
succeeded in convineing the federal judge to prevent Dr. Burzynski from
treating any of his patients until the criminal case was resolved! Mr. Jaffe
and Burzynski supporters convinced Congress to hold emergency hearings
on this, and eventually, Congress convinced the FDA to put all of Dr.
Burzymski's eurrent and future patients on FDA-sponsored clinical triaks.

So while one part of the FDA was trying to put Dr. Burzynski in jail,
another was overseeing clinical trials on the very same drugs that were
| the subject of the criminal prosecution.

Perhaps the best view of the trial comes from excerpts fram a letter
one of the jurors sent to Janet Reno, United States Amomey General at
the time:

[Drear Atorney General Reno,

| veas recently a juror on a Federal trial in Houston, Texas. . This lewer is
ta inform you of how upset | am at how my time and tax dofars were wasted
on this trial.

This case, which began on January &, 1997, involved the FDA and their
apparent anger at Dr. Burzynski for continuing to make avallable his

‘:I'_"'E-F‘P"‘:’"'Bd new drug, Antineeplastons, ta persons living out of the stare of

A Case Study in Your Kafkaesque Government at Work

A second reason | feel this case should not have gone o trial is because
while the trial was going on, the FDA had already approved 71 clinical trials,
thereby allowing Dr. Burzynski full refease to ship Antinecplastons to persons
living out of the State of Texas. This was not known to the jurors at the time.
After the trial ended, | gleaned this information and felt | had been invohed in
something that was a ridiculous waste of two manths of my life. Afrer all,
wasn't this 2 moot point at this time? Surely our government has real
“criminals” to prosecute. .. :

In addition, the prosecution falled o introduce even one witness who
could say anything defamatory about Dr. Burzymski's character, One would
think after four years of preparing for this trial they would have found at least
one disgruntled patent, former employee, business associate, or colleague
wiho had something negative to say about him.

Alzo, since the prasecution had besn working on the case for four years, |
expected the exhibits, witnesses and evidence to be compelling. [t was not.
and they didn’t come dose to proving their case.

Since the trial | have learned much about the history of this man and the
attemnpts by the FDA to shut him down. It is my hearcfelt belief that a
person confronting a life-and-deach situation, either for himself or for a
dependent child, should be allowed to make these tough dedsicns himself.
Once the FDA has said that a drug is non toxic and that it will not harm a
person (which they had). it should be left up to the patient wo choose what
he or she feels is the best treatment available. The FOA should be
supporting Dr. Burzynzki in his valiant effart to cure and ease the suffering
of cancer patents. Incredibly promising resules have taken place already
with the remission of brain twmors, non-Haodgkin's lymphoma, and breast
and proscate cancers. The lives and qualicy of life of cancer patients should
be uppermost in the minds of the FOA—not what rules were allegedly
broken in the past

Since the end of the rial, | kave done independent research and have
learned many disturbing facts abaut the FDA's “antics™ in this case. Some
notable incidents are:

The FOA convened four or five different grand juries before the last one
agreed oo indict Dr. Burzymski,

On weo separate occasions the FDA confiscated a total of 300,000 documents
(ie. patient recards, MR scans, progress charts, etc) and for Dr. Burzynski to
be able to continue to treat his patients, he had to purchase a Xerox
machine, install it at the FDA office, hire someone to make copies, and to
ke it even more difficult, he was required to call a day in advance o make
an appointment for copies to be made. To this day these documents have not
been returmned.

= Amy Lecocq, the lead prosecutor in this case, violated at least six faderal

laws governing subpoenas of journalists when she subpoenaad a Dr.
Richard Moss. When he pointed this out to her, she withdrew the subpoe-
na.

Patients and their families met with the House Commerce Subcommit-
tee on Oversight and Investigations, headed by Representative |oe Bar-
ton of Texas. After hearing the collective plight of these brave people
and also hearing from Dr. Burzynski's lawyer, Rick Jaffe, Rep. Barton
used the word “vendema” in describing the actions of the FDA over the
past |2 years in regards to Dr. Burzynski. | would agres with this assess-
ment. i

| do feel so very forminate ta have been allowed the opporiunity to serve
on a federal jury and would do it all over again. | saw first hand that our

system of trial by jury, which says that a person is innocent until proven guilty,
does work, and for this | will always be grateful.

Sincerely,

L Darlene Phillips
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an FDA IND [Investigational New Drugl). But he finally admit-
ted that he would not have treated a single one of Fudenberg's
immunologically impaired patients because he didn't have suffi-
cient experience with these conditions. We did all right in that
case, in large part because of the expert's admission.

But of course sometimes, it's what you do before a jury hears
the case that is critical.

I ran into quack buster extraordinaire Victor Herbert in the
Schneider v, Revici* case. He killed us as a rebuttal witness during
the trial and called Revici “one of the cruelest killers in the world.”

I had a chance to pay him back after the case was reversed on
appeal on the assumption-of-risk issue. After doing some
research, I learned that he engaged in self-experimentation with
folic-acid deprivation. His self-experimentation helped establish
that folic-acid deprivation could cause impairment of judgment.

I got to depose Herbert in connection with the scheduled retrial.
Adfter a couple of hours of him telling me what an important scien-
tist he was, I started asking him questions about his mental prob-
lems. He refused to answer, so we stopped the deposition and we
went before the judge on my motion to compel him to answer. [
guess we got the judge on the right day, because he accepted my
argument that Herbert might be mentally incompetent to render tes-
timony due to his impaired judgment, arising from the self-experi-
mentation on folic-acid deprivation and impairment of judgment.

The judge apparently had a good sense of humor. He ordered
Herbert to answer the questions, and he also ordered that the
deposition take place before a federal magistrate so that the magis-
trate could determine if Herbert was mentally competent to testify.

We received word the next week that Herbert would have to
withdraw from the case because of other important commitments,
and then the plaintiff walked away from the $525,000 judgment
instead of going forward on a retrial. That was certainly a nice
moment, and it also demonstrates the application of defense Rule
MNumber One: Avoid trials (or retrials, in this case) if at all possible.

Of course, most litigation is just a lot of slogging away at
paperwork and preparation of witnesses and cross-examinations.
But it does have its moments.

AD: These cases take an awful toll on practitioners. The
Revici case took 10 years from beginning to end. Any advice for
practitioners on avoiding these problems?

Well actually, I've read some of your articles, and to give credit
where credit is due, if practitioners would just follow what you
tell them in terms of recordkeeping and proper informed con-
sent, they would be much less apt to get embroiled in legal
entanglements.

I also like the “legal audit” idea that you advocate, which gives
the docs a better understanding of how their practices measure
up against medical/legal standards. I don't do much of that kind
of work; I'm more of an action guy, and frankly, there are people
out there who can do a better job than me on this type of work,
and I'd say that I'm talking to one of them now.

AD: Well, thank you. 1 guess the reason I feel so strongly
about legal audits and in general about preventative legal care
for ACM physicians is that health care is intensely regulated

and highly scrutinized by many levels of government and pri-
vate parties (plaintiffs’ malpractice attorneys being high on the
list). It seems to me that it's worth the effort to ensure that the
ACM practitioner is practicing as safely as possible. Unfortu-
nately, many practitioners believe that health care freedom is
an intrinsic right that gives them rights outside the legal arena,
and so they avoid taking steps that might make their practice
more defensible, such as consulting with a lawyer.
R]: Couldn’t agree more.

AD: What is on your plate these days?

R]J: I've got an array of cases around the country. [ do a lot of
medical and chiropractic licensing cases; I also am working on a
number of criminal investigations and indicted criminal cases
involving practitioners and companies making supplements and
other products. Some involve FDA issues, other cases are for unli-
censed practitioners accused of practicing medicine without a
license, and I do a fair amount of insurance fraud defense, which
is a bigger problem for practitioners since HIPAA [Health Insur-
ance Portability and Accountability Act] federalized all health
care fraud. I have also recently been involved in some investigato-
ry work on the use of stem cells and umbilical cord blood.

Speaking of investigations, you've probably had the same
experience as me: Many of the best things I've done in the field
never see the light of day.

AD: I've experienced the same thing, but tell the readers
what you mean.

RJ: All criminal or administrative cases start out as investiga-
tions. Sometimes if I or some other attorney is hired early enough,
the investigation for one reason or another doesn’t get any trac-
tion and doesn’t result in an indickment or a formal board com-
plaint. I like to get a case early on in the investigation process.

AD: You're probably best known in the ACM community for
your defense of Dr, Burzynski, one the government had a hard
time getting traction on through the first three grand juries, but
they were certainly persistent. How is Dr. Burzynski doing?
What is his legal status?

R]J: Fortunately, Dr. Burzynski’s extensive legal troubles are
behind him. He is completing a number of FD'A clinical trials,
and he is in the process of submitting an NDA [New Drug Appli-
cation] and orphan drug applications. Many of the studies have
shown excellent results, and in the past few years he's been
thinking about his drugs in the context of antiaging.

AD: What do you think are the best ways to advance health
freedom?

R]: Well, let me start with hasn't worked and won't fly in the
future: The idea of a judicially created constitutional right to non-
FDA treatment is a nonstarter. The Supreme Court hasn't accept-
ed it in the past. If we couldn’t make it happen with the Supreme
Court justices we had 25 years ago (in the laetrile case, Ruther-
ford v. U.S.),” we surely will not be able to convince the current
justices to expand personal constitutional privacy rights. And 1
know about Benjamin Rush’s oft-quoted statement that the
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framers assumed that people had a right to treatment of one’s
choice. But the framers didn't have the FDA (or some Democrats
to deal with).

On the other hand, legislative and board efforts have been rel-
atively successful. Many states now have some kind of health
care freedom statute, or provide ACM doctors with some form
of protection from prosecution merely because unconventional
treatments are used. And let's not forget DSHEA. So I think con-
tinued legislative recognition of these rights is the way to go.

AD: Do you see any major battles in the future?
RJ: Codex and continued attacks on DSHEA [the Dietary Sup-
plement and Health Education Act] would be high on my list.

AD: That's an issue I've written about here, and so have oth-
ers.* There is quite a spectrum of opinion about what impact
Codex Alimentarius will have upon domestic access to natural
remedies. What is your sense?

R]: Well, it's certainly bad news for Europeans and [ think
their health will suffer as a direct result of Codex. The whole
premise of the new Codex supplement guidelines is based on a
very dubious premise, namely that most people can obtain all
their nutritional needs and maintain optimum health through the
normal food supply. I think that flies in the face what we've
learned through cutting-edge nutrition research.

But for us, in America, I don't think Codex will have a direct
adverse impact. | know some believe that challenges in world
trade courts will force changes in U.5. laws, but I don't see that.
What I do see, however, is that certain factions in Congress, with
the FDA’s help behind the scenes, will use Codex to undercut
DSHEA under the guise of good science policy and conformity or
harmonization of U.S. laws to internationally accepted CODEX
standards. And that worries me.

But without the internal attack on DSHEA, I don’t think the
external threat of CODEX could succeed. 5o it seems to me that
our clarion call should be to protect DSHEA from the factions
that are trying to eviscerate it.

AD: Last question for you: Who are your heroes in the ACM
field, and who is out there now leading the charge?

RJ: Good question. Well, there are a lot of dedicated people
out there helping patients. Of course 1 admire Burzynski's
courage and Revici's tenacity. There's a young physician in
North Carolina, Rashid Buttar, who is doing some innovative
work with autism, and whao is trying to change the shape of
medicine, and I'm going to help him try to do it. There are many

tUnited States v. Rutherford, 442 US. 544, 49th 5. Ct. 2470, 61 L. Ed. 2nd
68 (1979).

*EDITOR'S NOTE: See in Alternative & Complementary Therapies: Dumoff
A. Legal matters: Decoding the Codex threat: Are limits on access to
dietary supplements looming? 2004;10:343-349; Laibow RE, Dean EL.
Special report/op ed: Codex Commission adopts vitamin and mineral
guidelines. Discordant reactions greet harmonization efforts.
2005;11:168-172; Laibow RE. Op-ed: “Nutraceuticide and Codex Alimen-
tarius. The death of nutritional medicine. 2005;11:223-229,

other pioneers out there who deserve recognition and/or who
have developed promising therapies and approaches to illness.

But I have to say that where we are as a civilization, health-
wise and taking into consideration science and public policy, 1
think the most important people in our community right now,
and the people who can have the greatest impact in improving
the population’s general health and well being are the folks who
deliver clinical nutrition services: that is, the certified clinical
nutritionists, the C.MN.s, C.N.5.s, clinically oriented dieticians, the
many chiropractors who provide nutritional support services,
and M.D.s who focus on nutritional issues.

AD: I hadn't expected that answer. Why so?

R]: Because we are now at the end of the beginning stage of a
possible major paradigm shift in health care. We've moving from
curing diseases to prevention, from drugs, to the use of foods
and supplements to prevent or lessen the chance for a disease
process to take hold.

The shift started with people like Samuel Epstein, who has
advocated cancer prevention through lifestyle modification, as a
societal alternative to cancer treatment. Nathan Pritikin and Dean
Ornish did the same thing for cardiovascular disease. Now, peo-
ple like Patrick Quillen, Barry Sears, Joe Mercola, and many oth-
ers have taken up the mantel and are forceful advocates for the
power of foodstuffs to treat and prevent disease, and to establish
a higher degree of wellness.

But it is the “retail” deliverers of nutritional services who are
on the front lines of this paradigm shift. And that’s because,
unlike a paradigm shift in physics or chemistry, this shift
involves the whole population.

This new paradigm will have to embrace and bring along the
consumers, in part because the competing health care
paradigms impact and are affected by public policy, which in
turn involves governmental processes. And governmental pro-
cesses, usually, hopefully, and eventually succumb to public
will. Without the thousands of nutrition-oriented practitioners
delivering their message, retail, patient by patient, client by
client, there’'s very little chance that the shift will occur. But
with them, there is an excellent chance it will happen. So 1
think these folks are the unsung heroes, and upon whose
shoulders the health and wellness of society rests. And they
need all of our support.

AD: You have given us all much to think about. Thank you
very much for sharing your thoughts.
My pleasure. O
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